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owners therein. "To irrigate and thus bring into possible culti- 
vation these large masses (one million arid acres) of otherwise 
worthless lands would seem to be a public purpose and a matter 
of public interest, not confined to the landowners, or even to any 
one section of the state," Justice Peckham declared. 18 

The second decision in point was in the case of Jones v. City 
of Portland 19 wherein the court sustained the validity of a state 
statute authorizing any city or town to establish and maintain a 
permanent wood, coal and fuel yard to sell to inhabitants at cost. 
The two tests laid down there and in other cases which were held 
to determine the character of the use were first, is the commodity 
to be sold universally necessary and acquired by individuals only 
with great difficulty? and secondly, is there an inherent tendency 
in the business towards monopoly? 20 Water, gas, and electricity 
furnished the ordinary examples of commodities meeting both 
tests. 21 Under the theories in the opinions of the state court in 
Green v. Frazier these tests give way to a new criterion : the mere 
fact of public ownership furnishes the public purpose. 22 

Those who see in the instant decisions a menace to the safety 
and existence of private property and the security of private 
capital recognize, of course, that if the state can perform more 
cheaply than private persons the economic services of the banker, 
broker and warehouseman in a community dominantly agricul- 
tural, the same inexorable economic laws which established cap- 
italism as a more efficient system of society than feudalism, can- 
not be stayed from inaugurating a system of limited state social- 
ism for the same reasons. On the other hand, if economically the 
effect of the North Dakota program will be to increase the cost of 
production, exchange and distribution of its farm products, the 
farmers whose votes created the new plan will soon be made to 
realize the economic fallacy of state ownership and will be com- 
pelled by the operation of the simple laws of competition to dis- 
card the new order. Judicial sanction to the North Dakota experi- 
ment has been secured. Whether economic sanction can be worked 
out remains to be settled. /. /. P. 

Constitutional Law: The Police Power: Validity of 
Ordinance Against Scalping of Theater Tickets — A San 

"Idem, p. 161. 

" (1917) 245 U. S. 217, 62 L. Ed. 252, 38 Sup. Ct. Rep. 112, L. R. A. 
1918C 765, Ann. Cas. 1918E 660. 

20 For a critical analysis of the Jones case and a number of early 
contra state decisions, see 27 Yale Law Journal, 824-35. 

"26 R. C. L. 57. 

22 "The industries under consideration in the present case are all public 
industries belonging to the state of North Dakota. None of them are pri- 
vate industries or enterprises, but, on the contrary, are public enterprises 
and businesses exclusively owned and wholly operated by the state of 
North Dakota in its sovereign capacity, for the use and benefit of all the 
people of the state — in other words, for a public purpose." Supra, n. 3, 
p. 20. 
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Francisco ordinance declared unlawful the sale of any theater 
ticket at any place save the office of the management of the 
theater issuing it, unless the seller should first have procured a 
"Ticket Peddler's License," and paid the three hundred dollar 
monthly fee therefor. Held, in Matter of Dees 1 that the ordi- 
nance was not a justifiable revenue measure, 2 and that as an 
exercise of the police power it was an "unwarranted interference 
with the liberty of citizens," and consequently invalid. 

Surprising though the fact may appear, the principal case and 
the New York Supplement case cited in the footnote 8 seem to be the 
first ones bringing this precise question before an American appel- 
late tribunal. The supreme courts of California and Illinois have 
passed upon enactments prohibiting the resale of theater tickets 
at prices in excess of those originally set by the theater manage- 
ment, in each case pronouncing the inhibition unconstitutional. 8 
To this extent the principal case has supporting authority in point. 
On the somewhat analogous question regarding anti-trading-stamp 
enactments the authorities are conflicting. 4 In the cases involving 
railroad tickets, after a long struggle characterized by successes 
and reverses on both sides, the scalpers apparently have been com- 
pletely worsted. 5 But the theory of these cases is probably not 
applicable to the facts here presented. 8 

i (March 19, 1920) 31 Cal. App. Dec. 815, 189 Pac. 1050. 

2 Citing Merced County v. Helm (1894) 102 Cal. 159, 36 Pac. 399; Ex 
parte Richardson (1915) 170 Cal. 68, 148 Pac. 213. See Freund on the 
Police Power, § 37. 

»Ex parte Quarg (1906) 149 Cal. 79, 84 Pac. 766, 117 Am. St. Rep. 
115, 5 L. R. A. (N. S.) 183, 9 Ann. Cas. 747, holding unconstitutional 
§526, Cal. Pen. Code; People v. Steele (1907) 231 111. 340, 83 N. E. 236, 
invalidating a similar Illinois statute. Accord, People v. Newman (1919) 
180 N. Y. Supp. 892, which also holds invalid an ordinance similar to that 
in the principal case. 

4 See Freund on the Police Power, §§ 60, 293 ; 29 Harvard Law Review, 
779; 64 University of Pennsylvania Law Review, 517, 734; 18 Law Notes, 
93, collecting the authorities. In addition to cases there cited, see People 
v. Sperry & Hutchinson Co. (1917) 164 N. W. 503 (Mich.), holding uncon- 
stitutional a statute prohibiting issuance of trading stamps save such as 
were redeemable by the issuer; Opinion of the Justices (1917) 226 Mass. 
613, 115 N. E. 978,. accord under similar statute. But cf. Sperry & Hutch- 
inson Co. v. Weigle (1917) 166 Wis. 613, 166 N. W. 54, upholding under 
police power statutory prohibition of trading stamps; also Sperry & Hutch- 
inson Co. v. State (1919) 122 N. E. 584 (Ind.), holding trading-stamp 
business could be regulated under the police power. 

In California an act making the issuance of coupons or trading stamps 
a misdemeanor was held unconstitutional. Ex parte Drexel (1905) 147 Cal. 
763, 82 Pac. 429, 2 L. R. A. (N.S.) 588. And see Ex parte McKenna 
(1899) 126 Cal. 429, 58 Pac. 916, holding invalid an ordinance discrim- 
inating against merchants using trading stamps or coupons. See 3 Cali- 
fornia Law Review, 57, note. 

5 The cases are collected at 7 Cyc. 447. See also 6 Cyc. 573, and 
notes, The Scalper in Law and Equity, 6 Michigan Law Review, 328, and 
The Constitutionality of Legislation against Ticket Scalpers, 5 Law 
Notes, 43. 

»Cf. People v. Steele, supra, n. 3, distinguishing railroad ticket cases 
on the ground that railroads, having franchises from the state, are subject 
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In various connections, however, the courts have had ample 
opportunity to inquire into the nature of theater tickets. Under 
what is perhaps the weight of American authority, such a ticket 
is merely a license, representing a personal privilege of the indi- 
vidual to whom it is issued. 7 If this view is to be accepted, then 
logic should preclude objection to the ordinance here under con- 
sideration, for a license ordinarily is not transferable, 8 and there 
should be no valid complaint against prohibition of transfer as an 
act which the individual has no right to do. Caution, however, 
dictates against too confident a reliance upon this simple logical 
process. For, in the first place, the idea that a theater ticket is a 
mere license is neither entirely unobjectionable nor universally 
held, 9 and in the second place, the Illinois court in all apparent 
confidence cites cases holding to what may for convenience be 
termed the "license theory" to support its denunciation of the 
anti-resale statute. 10 

A second theory as to the nature of theater tickets, and one 
which seems to be gaining in currency, regards them as more 
than bare licenses. The view of the cases so holding is, to utilize 
the terminology of Professor Hohfeld, that a ticket is not a mere 
revocable privilege, but a privilege plus immunity from disturb- 
ance in its enjoyment. 11 This would seem to be the rule in Cali- 
fornia under the holding of Mr. Justice Shaw that a ticket repre- 
sents what is "clearly a right of property," within the purview of 
the first section of Article I of the California Constitution. 12 

to legislative control. Query as to the soundness of this distinction, espe- 
cially since theaters may be subjected to censorship and to the operation 
of state civil rights acts. See 3 Virginia Law Review, 319. It has, how- 
ever, been adopted in many cases. Woolcott v. Schubert, infra, n. 7; 
People v. Newman, supra, n. 3, and cases therein cited, holding a theater 
not "affected with a public use." 

'Marrone v. Washington Jockey Club (1912) 227 U. S. 633, 57 L. Ed. 
679, 33 Sup. Ct. Rep. 401. The cases are collected in annotations to the 
leading case of Woolcott v. Schubert (1916) 217 N. Y. 212, 111 N. E. 828, 
upholding theater owner in rejection of a dramatic critic. See 25 Yale 
Law Journal, 508; 64 University of Pennsylvania Law Review, 212; 3 Vir- 
ginia Law Review, 561; 20 Law Notes, 3. See also 36 Cyc. 264; 44 Amer- 
ican Law Review, 768; 32 Canadian Law Times, 462; and authorities cited, 
infra, n. 11. Upon this theory a holder of a ticket refused admission has 
rights in assumpsit only; none in trespass, having no right to defend his 
possession. 

8 25 Cyc. 644. 

9 See authorities cited, infra, n. 11. 

10 People v. Steele, supra, n. 3. But an ordinance forbidding the 
theater to sell tickets at a price greater than that stamped thereon is 
valid. People v. Thompson (1918) 283 111. 87, 119 N. E. 41, L. R. A. 
1918D 382. 

11 See Hurst v. Pictures Theaters Ltd. [1915] 1 K. B. 1, overruling a 
long line of earlier English cases, and holding a ticket a "license coupled 
with an interest"; therefore a property right and irrevocable. See anno- 
tations, 63 University of Pennsylvania Law Review, 223; 2 Virginia Law 
Register (N. S.) 157, collecting American authorities, also infra, n. 12. 
For comment upon the theory involved see 31 Law Quarterly Review, 
9, 217. 
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But this fact is no Stygian bath of invulnerability to action 
under the police power. It admits of no doubt that that instru- 
mentality of government, acting in furtherance not only of public 
safety, order, and morals, 13 but also, by trend of modern judicial 
opinion, in the interest of public "comfort," 14 public "conven- 
ience," 15 or "the general welfare," 16 may trench upon the sanctity 
of property. 17 How far within the temple it may proceed has 
never been precisely ascertained; there is a holy of holies which 
it may not penetrate, but certainly it is not halted at the outer 
portal. 18 To demonstrate requires no excursion far afield; 19 recent 

12 Ex parte Quarg, supra, n. 3 ; also Greenberg v. Western Turf 
Assoc'n. (1903) 140 Cal. 357, 73 Pac. 1050; same case (1905) 148 Cal. 126, 
82 Pac. 684, 113 Am. St. Rep. 216; affirmed Western Turf Assoc'n. v. 
Greenberg (1906) 204 U. S. 359, 51 L. Ed. 520, 27 Sup. Ct. Rep. 384, hold- 
ing valid a California statute allowing one excluded from a place of 
amusement to recover actual damage suffered plus stated penalty. 

18 See Freund on the Police Power, § 10. 

"Plumas County v. Wheeler (1906) 149 Cal. 758, 87 Pac. 909, uphold- 
ing imposition of license on business of sheep-raising; Ex parte Junqua 
(1909) 10 Cal. App. 602, 103 Pac. 159; Ex parte Hadacheck (1913) 165 
Cal. 416, 132 Pac. 584, L. R. A. 1916B 1248, Ann. Cas. 1917B 927; 
affirmed, Hadacheck v. Sebastian (1915) 239 U. S. 394, 60 L. Ed. 348, 36 
Sup. Ct. Rep. 143, and cases cited by California court; People v. Weiner 
(1915) 271 111. 74, 110 N. E. 870, L. R. A. 1916C 775. See also, infra, 
n. 15, 16. 

« Strawberry Hill Land Corporation v. Starbuck (1918) 97 S. E. 362 
(Va.) ; Mill Creek Coal & Coke Co. v. Pub. Serv. Comm. (1919) 100 S. E. 
557 (W. Va.) ; State v. Seney Co. (1919) 107 Atl. 189 (Md.), adverting 
to the growing scope of the police power. 

16 Gibbs v. Tally (1901) 133 Cal. 373, 65 Pac. 970, 60 L. R. A. 815, 
holding invalid requirement of builder's bond for benefit of materialmen 
as not calculated "to conserve the safety, health, or general welfare of 
the community"; Ex parte Whitwell (1893) 98 Cal. 73, 32 Pac. 876, 35 
Am. St. Rep. 152, holding invalid as unreasonable supervisors' ordinance 
regarding insane hospital, but declaring the competency of the police 
power to promote the "comfort, convenience, peace, and health" of the 
community; Scott v. Frazier (1919) 258 Fed. 669, "public prosperity." See 
also Bacon v. Walker (1907) 204 U. S. 311, 51 L. Ed. 499, 27 Sup. Ct. Rep. 
289, upholding Idaho statute regulating grazing of sheep; Freund on the 
Police Power, §§3, 10. 

17 Infra, n. 20-30. And see generally, Charles Bufford, The Scope and 
Meaning of Police Power, 4 California Law Review, 269. 

"See Freund on the Police Power, §18 ff, also §§3, 10, 12. The 
general limitation on the exercise of the police power is the due process 
clause. Perhaps the best statement of the general scope and intent of its 
provisions is that of Mr. Justice Field in Barbier v. Connolly (1885) 113 
U. S. 27, 30, 28 L. Ed. 923, 5 Sup. Ct. Rep. 357, upholding San Francisco 
ordinance against washing and ironing in public laundries between certain 
hours. For recent instances of regulations transcending authority of the 
police power see Pierce v. Stablemen's Union (1909) 156 Cal. 70, 103 Pac. 
324, holding court cannot be compelled to cease restraining employees 
from illegal acts; Ex parte Farb (1918) 174 Pac. 320 (Cal.), holding 
unconstitutional statute forbidding employer to demand from employee 
tips received by latter; Frost v. Los Angeles (1919) 58 Cal. Dec. 199, 183 
Pac. 342, commented upon 7 California Law Review, 442, 8 California Law 
Review, 127. 

19 For a more complete review of the cases see The Scope and Mean- 
ing of Police Power, supra, n. 17. 
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holdings of California courts suffice amply. In the last few years 
in this jurisdiction the police power has been successfully invoked 
to restrict the use of wooden buildings, 20 to prohibit escape of soot 
from oil-burning furnaces, 21 to prevent the sale of game, 22 to 
enjoin the burning of brush, 23 and to compel maintenance of appli- 
ances to regulate the flow of water from artesian wells. 24 One 
who purchases a location for a brick kiln, 25 a lumber yard, 26 or a 
laundry, 27 may be evicted under the police power if subsequently 
the site selected becomes part of a residential district. The 
inalienable right to "pursuit of happiness" in electing to follow a 
given calling 28 may be hedged about with restrictions. 29 Nor is 
the police power in any of these particulars confined in its oper- 
ation to objects within the category of nuisances. 30 

If the police power can do all these things and the myriad 
others justified in its name, 31 there is at least some ground for 
faith in its competency to deal with ticket scalpers. And, it is 
submitted, the principal case upon careful examination will disclose 
nothing in contravention of the proposition that it can. Mr. Justice 
Brittain's objection seems to be rather to the sweeping and 
imperious character of the particular ordinance, and his objection 
is well founded. Ticket brokerage may be so conducted as to be 
a legitimate business; one conducing to public convenience as an 

20 Ex parte Meyers (19(B) 7 Cal. App. 528, 94 Pac. 870, dictum, in 
case upholding ordinance excluding minors from public billiard rooms. 

21 Ex parte Junqua, supra, n. 14. 

"Ex parte Kennke (1902) 136 Cal. 527, 69 Pac. 261, 89 Am. St. Rep. 
177, quail. 

23 Ex parte McCapes (1909) 157 Cal. 26, 106 Pac. 229. 

24 Ex parte Elam (1907) 6 Cal. App. 233, 91 Pac. 811. 

25 Ex parte Hadacheck, supra, n. 14. 

26 Ex parte Montgomery (1912) 163 Cal. 457, 125 Pac. 1070. 
" Ex parte Quong Wo (1911) 161 Cal. 220, 118 Pac. 714. 

28 So designated by Black on Constitutional Law (3d ed.) p. 544. See 
People v. Rosenberg (1908) 59 Misc. 342, 112 N. Y. Supp. 316, holding 
right to pursue a lawful calling a property right. 

29 Illustrative cases are Ex parte Spencer (1906) 149 Cal. 396, 86 Pac. 
896, 117 Am. St. Rep. 137, 9 Ann. Cas. 1105, upholding child labor statute; 
Ex parte Sumida (1918) 177 Cal. 388, 170 Pac. 823, upholding ordinance 
specifying businesses which might remain open on Sunday; Binford v. 
Boyd (1918) 174 Pac. 56 (Cal.) involving license for architects; Ex parte 
Rust (1919) 183 Pac. 548 (Cal.) upholding prohibition of practise of 
optometry without license; Lehon v. Atlanta (1916) 242 U. S. 53, 61 
L. Ed. 145, 37 Sup. Ct. Rep. 70, upholding ordinance providing police 
supervision for private detectives. See Decennial Digest, Constitutional 
Law, § 275, for additional authorities. 

so Dobbins v. Los Angeles (1903) 139 Cal. 179, 72 Pac. 970, 96 Am. 
St. Rep. 95 (reversed by Supreme Court of the United States, but on 
another ground, infra, n. 36) ; Ex parte Junqua, supra, n. 14 ; Ex parte 
Hadacheck, supra, n. 14; The Scope and Meaning of Police Power, supra, 
n. 17 at footnote 41. 

81 A particularly striking instance of deprivation of property under 
the police power is Winkler v. Anderson (1919) 104 Kan. 1, 177 Pac. 521, 
3 A. L. R. 268, upholding statute forbidding drilling for oil within one 
hundred feet of any railway. 
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agency of distribution. 82 In this character it can claim protection 
of the rule forbidding prohibition of a business not inherently 
objectionable, or regulation unreasonably discriminating against 
individuals engaged therein. 88 Moreover, an ordinance like the 
present, making no exception in the case of distribution of tickets 
for charitable benefits or similar functions may well be considered 
obnoxious to principles laid down by In re Dart. 84 But legislative 
action is ordinarily not directed against such innocuous species of 
the genus ticket-holder. Query, under the holdings of the Cali- 
fornia courts, as to the proper avenue of ingress to the realm of 
the "side-walk seller"? 

A rule of thumb, convenient in testing the validity of police 
measures, prescribes the following criteria. 85 First, is the enact- 
ment in question seeking a legitimate governmental end? Second, 
is the means selected reasonably calculated to attain that end? 
Third, will the resulting public benefit be a reasonable off-set to 
any resulting injuries to persons or property? The question of 
reasonableness is, in each case, for judicial determination. 86 

Public comfort and convenience would assuredly be served by 
elimination of certain of the petty pirates of the by-ways, and the 
alleviation of necessity for rendering them further tribute. If it 
did not involve applying to Lilliput a Brobdinagian analogy, Com- 
modore Decatur and the Tripolitan corsairs might well serve as a 
precedent. Coupled with the authorities these considerations 
might well be imagined as affirmatively answering question one. 
The fact that an enactment benefiting the theater-going public 
generally would incidentally require a minute portion of the popu- 
lation to seek other and possibly useful employment should be no 
reason for returning a negative answer to question three. There 
still remains question two. But a skilful draftsman, mindful of 
the principle involved and of the admonitions of Ex parte Quarg 
and Matter of Dees, very conceivably might make a satisfac- 
tory reply, and accomplish the extinction of ticket brokers of 
the curb-stone variety without the assistance of a constitutional 
amendment. 37 E. M. P. 

Corporations: Dispensing With Published Notice of 
Annual Stockholders' Meeting — With regard to the provisions 
of the laws of California (Civil Code, sections 301, 302, 303) as 

82 Petitioner in the present case, for example, was employed at a news- 
stand in a hotel. 

88 See In re Dart (1916) 172 Cal. 47, 15S Pac. S3, L. R. A. 1916D 
90S; Ex parte Wisner (1917) 32 Cal. App. 637, 163 Pac. 868. 

84 Suors. n 33 

"Matter of Miller (1912) 162 Cal. 687, 694, 124 Pac. 427. See L. D. 
Mallonee, "Police Regulations" — Essentials of Unconstitutionality, 51 Amer- 
ican Law Review, 187, 188. Cf. Freund on the Police Power, §63. 

36 Dobbins v. Los Angeles (1904) 19S U. S. 223, 236, 49 L. Ed. 169, 
25 Sup. Ct. Rep. 18; Freund on the Police Power, §63. 

87 No attempt has been made in this comment to consider the effects 
of a provision upon the ticket itself forbidding its transfer or assignment. 



